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THE RIGHT OF THE REMITTER OF A BILL 

OR NOTE 1 

It is the common run of business in North America and the 
British Isles, and doubtless in Europe and the Europeanized parts 
of the world, for transactions in which negotiable bills of exchange, 
checks or promissory notes appear, to be so conducted that a third 
person, neither payee nor obligor, has the writing in his hands 
during at least part of the interval between the affixing of the 
signature of the drawer, maker, acceptor or irregular indorser and 
the receipt by the payee of the writing. So habitual is .this 
mode of business that it rarely attracts attention. Very often the 
third person is one who was directed to draft the writing and sign 
it in the name of the obligor, or one to whom it was intrusted with 
qualified or unqualified directions to pass it on to the payee for the 
obligor. Less often the third person has received the writing for 
safe keeping for the obligor, or received it agreeing conditionally 
or unconditionally to hold it for the payee. Specifically, a corporate 
officer or partner remains in control of the paper on which he 
has written a bill or note and signed with authority the corporate 
or firm name. A clerk is intrusted with a check to pay a debt 
of his employer to the payee, or to pay for goods upon their 
delivery by the payee. A note which has been irregularly indorsed 
for the accommodation of the maker is in the hands of the indorser 
to secure its discount by the payee for the benefit of the accom- 
modated maker. A bank receives a note payable to the vendor 
of land to be held for him and delivered upon his tender of the 
deed. 

Very common is the acquisition of the writing by the third 
person as purchaser or borrower with the qualified or unqualified 
assent of the drawer, maker, acceptor or irregular indorser that it 
may be used by the former for his own benefit. For example, a 
debtor buys a bank draft or foreign bill payable to his creditor 
with a view to remitting it to him. A creditor takes from his 

'For quite a different view of some of the matters discussed in this 
article, see A. M. Hamilton (1912) 24 Juridical Rev. 41. 



750 COLUMBIA LAW REVIEW 

debtor a note made at the former's request payable to a bank at 
which the creditor expects to discount it or pledge it as collateral. 
A note signed by an accommodating co-maker or irregular indorser, 
designating as payee the bank at which the accommodated maker 
intends to discount it, is in the hands of the latter. A bank under 
a letter of credit issued at the instance of its foreign correspondent 
advances money to an exporter upon a bill drawn by him payable 
to the foreign correspondent. 

Sometimes a writing in the form of a bill, note or check payable 
to order is in the hands of a third person who has stolen it from the 
maker or drawer, or has forged the maker's or drawer's signature, 
or signed it without authority or has altered it after it has come 
within his control. Sometimes the writing and signing of the 
paper is induced by the representation that it is of a wholly 
different content, or by other misrepresentation or by duress. 
Again, the third person may have received the writing in one of 
the prohibited undertakings for profit, e. g., gambling or usurious 
lending. But most of these cases, unlike those already noticed, are 
infrequent and from a businessman's standpoint pathological. 
They do not, however, by any means exhaust the pathology of 
transactions in which a third person intervenes between obligor 
and payee. However normal and regular the transaction may be 
in inception, there are many opportunities for deviation from the 
regular course of business open to those easily turned from the 
well worn paths of gain. 

Then, too, the unexpected may happen and the third person 
may choose not to put the writing in the hands of the person 
designated as payee, or he may refuse to receive it, thus leaving 
it upon the hands of the third person. 



Claim of Third Person Against Drawer, Maker, Acceptor 
or Irregular Indorser 

In the event of such a choice or refusal, if the third person 
is agent, bailee, or bailiff for the signer of the writing, or a deposit- 
ary in escrow, *'. e., if the transaction is one of those enumerated 
in the first paragraph, Anglo-American law makers have not 
granted, and should not be expected to grant, the third person a 
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claim against the drawer, maker, acceptor, or irregular indorser, 
correlated in content with the promise to the payee expressed in 
the note or acceptance, or with the standard obligation of drawer 
or indorser. Use and wont would lead business men to expect 
under such circumstances the return of the writing or its destnw> 
tion, and therefore to regard the expected conduct as dictated not 
only by fairness and justice, but even, perhaps, as actually agreed 
to by the persons concerned. The psychological processes of the 
law makers are the same, and their conscious policy is to sanction 
business standards of conduct, if there be no supervening special 
policy. Argument by analogy, if it were resorted to, would also 
lead to the same judgment. If the agent, bailee, bailiff, or deposi- 
tary were himself named as the payee, absence of consideration 
and the negation, implicit in the context, of the requisite "inten- 
tion", would be given as the sufficient reasons for not allowing 
him a claim. They are quite as sufficient in the case of the third 
person. Further, one is not prepared today for such primitive 
formalism as the creation of a claim against the principal or bailor, 
the enforcement of which would necessitate the creation of a duty 
on the part of the third person to account to the principal or bailor. 

Certainly if the third person is thief, forger, misrepresenter, or 
other malefactor who has not succeeded in foisting the writing on 
the payee, his demand for a claim against the persons whose names 
are signed is less likely to be granted than that of the agent or 
bailee. For not only are the analogical reasons against the latter's 
claim equally available, but the case is a typical one for the applica- 
tion of the accepted legal therapeutic for such misconduct, • viz., 
the at least partial frustration of the motivating desire of the wrong- 
doer by refusing to grant him the claim normally granted in the 
kind of transaction of which he sought to create a semblance. 

The most interesting case is that of the remitter, one who has 
purchased or borrowed an order bill or note payable to another 
with the assent of the drawer, maker, acceptor or irregular 
indorser that the remitter may use it for his own benefit. The 
payee refuses to accept' the writing, or for some or no reason the 
remitter does not deliver it to him. Here indubitably the remitter, 
if a purchaser, has been allowed a claim against the drawer, maker, 
acceptor or irregular indorser of the instrument, co-exten- 
sive with the claim he would have were he himself designated 
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as the payee; 2 if a borrower he has none. 3 The argument from 
use and wont is not available to explain the grant to the purchasing 
remitter of his claim against the obligor. It is probably the fact 
that in nine cases out of ten a bank which has sold to a remitter its 
draft, certificate of deposit, domestic or foreign bill payable to 
another, has paid the face of the instrument to the remitter if he 
has chosen to return it at maturity instead of passing it to the 
payee. So also of the debtor or exporter who has delivered in pay- 
ment or sold his note or bill to a remitter. But it is believed that 
instances of this kind are extremely uncommon. The explanation 
is rather that the distinction between a purchasing remitter and a 
payee has been deemed purely formal. In exchange for the con- 
sideration paid, the drawer, maker, acceptor or irregular indorser 
expected to be responsible for the payment of the amount stated 
in the writing at the indicated time and place upon the usual condi- 
tions. Since, however, the instrument was in form negotiable it 

'Planters' Bank v. Blair (1843) 4 Ala. 613; Spurrier v. Briggs (1861) 
17 Ind. 529; Rhyan v. Dunnigan (1881) 76 Ind. 178; Meeker v. Shanks 
(1887) 112 Ind. 207, 13 N. E. 712; Ward v. Northern Bank (Ky. 1853) 14 
B. Mon. 351; Rogge v. Cassidy (1888) 10 Ky. L. Rep. 396, s. c. (1890) 
12 Ky. L. Rep. 54, 13 S. W. 716, sernble; Lime Rock Bank v. Macomber 
(1S49) 29 Me. 564; Chase v. Hathorn (1873) 61 Me. 505; Commercial 
Bank v. Claiborne (1840) 6 Miss. 301 ; Graves v. Mississippi & Ala. R. R 
(1842) 7 Miss. 548; Trible v. Bank of Grenada (1844) 10 Miss. 523; Suth- 
erland State Bank v. Dial (1919) 103 Neb. 136, 170 N. W. 666; Clinton 
Bank v. Neil (1847) 16 Ohio 282, 293, sernble; Re Assignment of Pendle- 
ton Hardware Co. (1893) 24 Ore. 330, 33 Pac. 544; Farnworth v. Sweet 
(1830) 5 N. H. 267; Elliot v. Abbot (1842) 12 N. H. 549; Cross v. Rowe 
(1850) 22 N. H. 77; Hunt v. Aldrich (1853) 27 N. H. 31; Bank of New- 
bury v. Rand (1859) 38 N. H. 166; Rogers v. Sipley (1871) 35 N. J. L. 
86, sernble; Bank of Chenango v. Hyde (1825) 4 Cowen (N. Y.) 567; 
Bank of Rutland v. Buck (1830) 5 Wend. (N. Y.) 66, sernble; Utica 
Bank v. Ganson (1833) 10 Wend. (N. Y.) 314; Barrick v. Austin (1855) 
21 Barb. (N. Y.) 241; Eck v. Schuermeyer (Tex. Civ. App. 1895) 29 S 
W. 241 ; Bull v. Latimer (Tex. Civ. App. 1904) 80 S. W. 252. 

Contra, First Nat'l. Bank v. Strang (1874) 72 111. 559, sernble; Rey- 
nolds v. Moshier (1887) 24 111. App. 471. See Digan v. Mandle (1907) 
167 Ind. 586, 79 N. E. 899; Skowhegan Bank v. Baker (1853) 36 Me. 154; 
Granite Bank v. Ellis (1857) 43 Me. 367; (1919) 28 Yale Law Journal 
695. See also Telford v. Patton (1892) 144 111. 611, 33 N. E. 1119. 

The procedure by which the remitter enforces his claim is of no con- 
sequence. Whether he sues in his own name or in the name of the payee 
and whether he may use the payee's name without the aid of a court 
of equity or must secure an injunction, in any event as a matter of sub- 
stantive law, the remitter has a claim upon the instrument. 

'Russell v. Ballard (Ky. 1855) 16 B. Mon. 201 ; Adams Bank v. Tones 
(1835) 33 Mass. 574; Prescott v. Brinsley (1850) 60 Mass. 233; Respass 
v. Latham (N. C. 1852) Busbee 138; Dewey v. Cochran (N. C 1856) 4 
Jones 184; Weymann v. Perry (1894) 42 S. C. 415. Professor James Barr 
Ames was misled by the dicta in some of these cases into stating that the 
purchasing remitter of a bill or note has no claim upon it. Ames Cases 
on Bills and Notes, Vol. I, p. 135; Vol. II, p. 834. 
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cannot be supposed that the obligor necessarily expected to pay it 
to the payee or cared to whom he paid provided only the payment 
discharged his duty and liability. The transaction was undoubtedly 
viewed as one for the remitter's benefit. There was no thought 
of controlling his disposition of the instrument. Nothing but the 
remitter's confident expectation of passing the instrument to the 
payee led to its being drawn to the order of the payee rather than 
to the remitter. Consequently, so runs judicial reasoning, the 
drawer, maker, acceptor or irregular indorser should be obligated 
to the remitter in accordance with the terms of the instrument. 

Is not the remitter's claim equitable? No, his remedy is 
assumpsit. Surely equitable in origin? There is no hint of it in 
the books. Is it not merely a quasi-contractual claim for resti- 
tution of the consideration? No. It is for the payment of the 
face of the instrument at the time and place of payment; the 
action is assumpsit on the instrument. But is not the claim really 
quasi-contractual : have not the courts in attempting to give resti- 
tution simply slipped into error as to the measure of recovery? 
No trace of this slip marks the opinions which are unusually 
realistic. 

If the remitter's claim is the result of regarding the designa- 
tion as payee of one other than the remitter as a convenient infor- 
mality then doubtless a perfect correlation between the curve of the 
remitter's claim and that of the payee's is to be expected. The 
borrowing remitter will fail as does the accommodated payee. The 
remitter who has obtained the writing by deceit or under other 
circumstances which would deprive the payee of his claim, -may 
not charge the maker, drawer, acceptor or irregular indorser. 
Returning to the case of the agent, bailee, bailiff or depositary, 
and of the thief, forger or other malefactor, who in conformity 
with usage have not been called remitters, we may generalize 
more widely. A third person, obtaining from the obligor an order 
bill or note payable to another, has no claim against the maker, 
drawer, acceptor or irregular indorser, unless the third person 
would be vested with a claim if he himself were designated as 
payee. 

The Bills of Exchange Act, 1882, the other statutes in force 
in the British Empire copied from it, and the Negotiable Instru- 
ments Law do not speak to the claim of the remitter or other third 
person. This is not surprising for only incidentally do they speak 
even to the claim of the payee against the drawer, maker, acceptor 
or indorser. The approach of these statutes is from the standpoint 
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of the innocent purchaser and their statements therefore are 
directed toward denning the power of the payee or holder to sub- 
ject the signer to a duty where he owed none rather than the duty 
of the signer to the payee, i. e., the payee's correlative claim. 
Thus Sections 60-62 and 66 of the Negotiable Instruments Law 
which contain the generalized statements of the duty of maker, 
drawer, acceptor and indorser, are broad enough to include a duty 
to the payee as well as to the holders ; but obviously they do not 
purport to describe the person to whom the duty is owed, any 
more than they purport to state the facts upon the existence of 
which the duty depends. They leave it to other sections to deter- 
mine to whom the duty is owed and under what circumstances it 
is imposed. Those sections in turn dispose of the matter by defin- 
ing the power of the payee or other holder to cause a duty to arise 
in favor of a holder in due course. But the framework and struc- 
ture of these statutes provide no place for the treatment of the 
payee's claim, which appears to be regarded as a matter of the 
law of contracts. It is casus omissus. So also, of course, is the 
claim of the remitter or other third person, which it is judged 
therefore will be granted or denied on the same terms as before 
the statutes. 

It is true that "men most easily believe that which they wish" 
and that reason is usually the slave of desire, even in statutory 
construction; yet the judgment expressed is not shaken. The 
many cases decided before the Act as well as the writer's intro- 
spection indicate that minds saturated with the preconceptions 
underlying the common law, desire the purchasing remitter to 
recover the face value of the instrument, and the accommodated 
remitter to recover nothing. In the second place, we may justly 
count on the judicial law maker's jealousy of his legislative com- 
petitors to motivate a construction of the statutes, not disturbing 
the correlation between cases for the claim of the third person and 
cases for the claim of the payee, which, it has been concluded, 
obtained before these statutes. 

Power of Third Person to Invest the Payee or Another 
with a Claim against Maker, Drawer, Acceptor or 
Irregular Indorser 

Commonly the intervening third person puts the writing in the 
hands of the payee and no question of the third person's claim 
against the maker, drawer, acceptor or irregular indorser arises. 
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If an agent purporting to act for his principal and acting in pur- 
suance of his directions, hands the writing to the payee as his 
and for a consideration, if the depositary perform the escrow 
agreement by giving the writing to the payee by or for whom a 
consideration is paid, if the borrowing remitter remit the writing 
to the payee in accordance with his agreement with the accommo- 
dating signer, if the purchasing remitter remit the writing to the 
payee, then in each of these cases the payee is invested with a 
claim against the maker, drawer,, acceptor or irregular indorser. 
The case of the agent is the familiar one in which the reliance of 
the payee, the existence of a consideration, and the causal con- 
nection of his principal's directions with the representation made 
and assurance communicated by the agent, are alleged as the suffi- 
cient reasons and disclose the motive, for realizing at the prin- 
cipal's expense, the payee's belief in the representation and 
expectation of performance of the assurance. The same reasoning 
and motives appear in support of the claim of the payee who 
receives the writing from the bailiff, depositary or borrowing 
remitter. Although the same reasoning is used to explain the 
claim of the payee, it does not mean that those cases are other- 
wise alike, e. g., in respect of the scope of the remitter's power, 
or his duty to or immunity against the accommodating party. 
Stated analytically, the agent, baliff, depositary, and borrowing 
remitter, although having no claim against the maker, drawer, 
acceptor or irregular indorser, are granted powers to invest the 
payee with a claim against them. 

This more or less persistent will, or policy, to compel the 
fulfillment of expectations aroused in common business dealings 
at the expense of the person making, or regarded as responsible 
for, the promises arousing them, seems at first thought also the 
explanation of the granting of the claim to the payee to whom 
the bill or note is remitted by the purchasing remitter. But 
really this explanation is quite subsidiary.- Unlike the agent, 
depositary or borrowing remitter, the purchasing remitter himself 
has a claim against the maker, drawer, acceptor or irregular 
indorser. It is a "chose in action", "property"; consequently 
alienable. 4 Analogical reasoning, the principle of simplicity, the 

'Walter Wheeler Cook, The Alienability of Choses in Action (1916) 29 
Harvard Law Rev. 816, (1917) 30 Harvard Law Rev. 449. See Samuel 
Williston, Is the Right of an Assignee of a Chose in Action Legal or 
Equitable? (1916) 30 Harvard Law Rev. 97; The Word "Equitable" and 
its Application to the Assignment of Choses in Action (1918) 31 Harvard 
Law Rev. 822. 
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obvious justice of what men want and commonly do, in short all 
the sufficient reasons for the alienability of other choses in action, 
have served the purpose of giving the purchasing remitter, in 
addition to his claim, a power to alien it. 5 

It might be concluded that the scope of the purchasing remit- 
ter's power is coextensive with the power of the owner of a chose 
in action ; and that the scope of the power of the agent, depositary 
or borrowing remitter is correlated first with the directions or 
agreement under which he received the writing from the signer, 
and secondly with the appearance created and relied on when the 
writing was given to the payee. Does such a generalization 
accurately describe the scope of the third person's power under 
all circumstances? Unfortunately agents, depositaries and bor- 
rowing remitters in disposing of the writing to the payee do not 
always act in conformity with the agreement under which they 
received it from the maker, drawer, acceptor or irregular indorser. 
The agent or depositary may discount the writing as his own with 
the payee, or the accommodated remitter may divert it, e. g., by 
discounting it instead of using it for renewal. If the third person 
be a purchasing remitter he may have procured the writing by 
misrepresentation, duress, in an illegal transaction, the promised 
consideration may not have been given, or the writing may have 
been paid or altered, yet he may sell it to the innocent payee. A 
bailee of the writing may use it to pay his debt to the payee. A 
thief or forger of the writing may successfully fulfill his purpose 
of disposing of it to the payee for value. In none of these situa- 
tions would the innocent payee for value be protected if the scope 
of the purchasing remitter's power were no greater than that of 
the owner of an apparently but not actually existing chose in action, 
or if the scope of the power of other third person were correlated 
with the agreement under which he received the writing from the 
signer. 

As has been stated, for one to purchase or take in payment 
from the maker, drawer or acceptor, a writing in the form of 
a negotiable note, certificate of deposit, foreign or domestic bill 
of exchange or bank draft, payable to a person to whom the 
purchaser expects to pay or sell it, is the common run of business. 
The approach of a third person with a writing of one of these 

'Planters' Bank v. Blair (1843) 4 Ala. 613; Meeker v. Shanks (1887) 
112 Ind. 207, 13 N. E. 712; Ward v. Northern Bank (Ky. 1853) 14 B. Mon. 
351; Graves v. Mississippi & Ala. R. R. (1842) 7 Miss. 548; Trible v. 
Bank of Grenada (1844) 10 Miss. 523. See Rogers v. Sipley (1871) 35 
N. J. L. 86. 
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classes representing himself as owner indicates or suggests to 
a sophisticated payee or interested stranger nothing but the regular 
course of business between maker and remitter. If the payee hesi- 
tates to part with his property in exchange for the writing his 
doubts are concerning the advisability of receiving negotiable 
securities of any kind, or concerning the solvency of the signers or 
the personal integrity of the remitter. These doubts would not be 
aggravated by the fact that he himself was designated as payee. 
In short, the reactions of the business man under the stimulus of 
the possession of the third person are the same as under the 
stimulus of one named as payee offering an instrument in payment 
or for discount. 

The appearance of being a purchasing remitter with an alien- 
able claim against the signers of the writing may be quite as 
successfully created by any third person with the writing in his 
hands, whether he be agent, bailee, bailiff, borrowing remitter, 
thief, forger, or a purchaser who has secured the writing through 
fraud or duress. The appearance to the payee in no way depends 
upon the factual or legal relations between the third person and 
the signer. This independence of appearance and fact also charac- 
terizes the transfer of a bill or note from the named payee, indorsee 
or bearer to another; and of course the non-existence of a legal- 
claim in the payee does not affect the appearance he creates. 
Furthermore the same forbidden modes of acquiring the signed 
writing of another, i. e., fraud, duress, theft, etc., are available 
and availed of alike by the wrongdoer who names the prospective 
victim as payee, and one who names himself. 

It is not surprising therefore that Anglo-American law makers 
have approached the problem of the scope of the power of the 
third person who has no claim against the signer to subject him 
to a duty to an innocent payee for value in the same way as the 
problem of the payee's power to obligate the signer to a holder 
in due course. The use and wont of business is to acquire by 
purchase or in payment certain classes of bills and notes payable 
to persons other than the purchaser with a view to his employing 
them as media of payment or exchange in prospective dealings 
with the payee named. Use and wont is for payees to receive such 
instruments in the regular course of business, relying upon the 
"ownership" of the third person and his power of alienation. 
Use and wont establish the convenience and desirability of the 
practice. If in the exceptional case, where the appearance of 
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ownership is false, the innocent payee for value is not protected, 
this convenient and desirable practice can be less safely used, and 
will therefore be less serviceable. The protection of the payee must 
not be at the expense of the community's public treasury notwith- 
standing the indispensable service of trade and commerce to the 
community, for after all we are not all business men; and in 
any event the unfortunate entrepreneur of trade who is mulcted 
is the "natural" conduit for passing on and equitably distributing 
the loss. Partly for this reason, partly because of his conscious 
intervention in the chain of causation leading to the deception of 
the innocent payee, and partly because no other person of sub- 
stance attracts attention, the expectation of the payee aroused by 
the third person's appearance is realized at the expense of the 
maker, drawer, acceptor or irregular indorser. Judicial reasoning 
then fortifies its conclusions by analogy. Since, in view of business 
practice, the distinction between the apparently owning remitter 
and the apparently owning payee is only formal, the rule protect- 
ing holders in due course should also be applied to innocent payees 
for value. The result is that the third person who holds himself 
out as a purchasing remitter of almost any kind of bill or note, is 
granted a power to subject the signer to an obligation to the 
innocent payee for value, whether the third person be defaulting 
agent, 8 bailee, or bailiff, diverting borrowing remitter, 7 or one 
who has no claim upon it by reason of no consideration, 8 failure 

- 'See Bjorgo v. First Nat'l. Bank (1914) 127 Minn. 105, 149 N. W. 3, 
s. c. (1916) 132 Minn. 273, 156 N. W. 277; American Exchange Nat'l. 
Bank v. Uim (1898) 21 Mont. 440, 54 Pac. 563. 

'Even a borrowing remitter who appears to the payee in his authentic 
character has been granted a power to obligate the accommodating maker, 
etc., to an innocent payee for value notwithstanding his transfer to the 
payee was in breach of the collateral agreement under which he received 
the instrument. Ex parte Goldberg (1914) 191 Ala. 356, 67 So. 839; 
Tischauser v. Prentice (1916) 30 Cal. App. 699, 159 Pac. 226; Young v. 
Ward (1859) 21 111. 223; Graham v. Rush (1887) 73 Iowa 451, 35 N. W. 
518; Smith v. Moberly (Ky. 1850) 10 B. Mon. 266, semble; Ward v. 
Hackett (1883) 30 Minn. 150, 14 N. W. 578; Babcock v. Murray (1894) 
58 Minn. 385, 59 N. W. 1038; Jordan v. Jordan (1882) 78 Tenn. 124; Look- 
out Bank v. Aull (1894) 93 Tenn. 645, 27 S. W. 1014; Gulf Live Stock 
Ins. Co. v. Love (Tex. Civ. App. 1915) 181 S. W. 766; Helper State Bank 
v. Jackson (1916) 48 Utah 430, 160 Pac. 287; Bank v. Goss (1858) 31 Vt. 
315; Dixon v. Dixon (1859) 31 Vt. 450. A fortiori an innocent payee 
who has parted with value should be protected if the remitter appears to 
be a purchasing remitter. 

"Armstrong v. American Exch. Bank (1890) 133 U. S. 433, 10 Sup. 
Ct. 450. 
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of consideration, 8 conditional delivery, 10 collateral agreement, 11 
fraud, 12 duress, 13 etc. But the same exceptions qualify the power 
as in the case of the power of the payee. For example, a signer 
who, notwithstanding due care on his part, has been deceived by 
the third person into believing that the writing was of a different 
content is under no liability. 14 

It is apparent therefore that the scope of the power of the 
third person varies with the appearance he creates and that the 
correlation observed to obtain between scope and authorization or 
agreement in instances where the third person appears in his 
authentic character of agent, depositary, or borrowing remitter, 
is not present when he disguises himself as purchasing remitter. 

Attention to the appearance created by the third person and 
the consequently different criteria determining the scope of his 
power, explains a group of decisions which seem to refute the 
accuracy of the description of the legal facts which has been 
given. It is not business practice for checks of individuals or 
corporations that are not bankers or banks, to be drawn payable 
to the order of a person other than the purchaser or creditor who 
first acquires them for value. Personal checks are not purchased 
to be remitted to the payees. A third person offering a check to 
the payee commonly is and always offers the appearance of being 
agent for the drawer. In the common case therefore the existence 
and scope of the third person's power are determined by the rules 

"Munroe v. Bordier (1849) 8 C. B. 861 ; Poirier v. Morris (1853) 2 
E. & B. 89, 22 L. J. Q. B. 313; Hoffman & Co. v. Bank of Milwaukee 
(1878) 12 Wall. 181, 192, 193, semble; Lea v. Cassen (1878) 61 Ala. 312, 
315, semble; Cagle v. Lane (1887) 49 Ark. 465, 5 S. W. 790; South Boston 
Iron Co. v. Brown (1873) 63 Me. 139; Williams v. Whitlock (1851) 14 Mo. 
552; Brown v. Weldon (1887) 27 Mo. App. 251; Nelson v. Cowing (1844) 
6 Hill 336. Contra, Vorce v. Rosenberry (1882) 12 Neb. 448, 11 N. W. 
879; Jones v. Citizens State Bank (1913) 39 Okla. 393, 135 Pac. 373. Cf. 
Puget de Bras. v. Forbes (1794) 1 Esp. 117. 

"Brown v. Rowan (1915) 91 Misc. 220, 154 N. Y. Supp. 1098. 

"Pierce v. Harper (C. C. A. 1918) 249 Fed. 867. 

"Cagle v. Lane (1887) 49 Ark. 465, 5 S. W. 790. Contra, Bradshaw v. 
Miner's Bank (C. C. A 1897) 81 Fed. 902; Charlton Plow Co. (1884) 
16 Neb. 374, 20 N. W. 256; Bank of Gresham v. Walch (1915) 76 Ore. 
272, 147 Pac. 534. Even when the third person is and appears to be a 
borrowing remitter, the innocent payee who parted with value is pro- 
tected. Ex parte Goldberg (1914) 191 Ala. 356, 67 So. 839; Davis Sewing 
Machine Co. v. Buckles (1878) 89 111. 237; Craig v. Hobbs (1873J 44 Ind. 
363; Trezevant & Cochran v. R. H. Powell & Co. (Tex. Civ. App. 
1910) 130 S. W. 234. 

"See Fairbanks v. Snow (1887) 145 Mass. 153, 13 N. E. 596; Talbot 
v. Von Boris [1911] 1 K. B. 854, probably cases of borrowing remitters. 

"Lewis v. Clay (1897) 67 L. J. Q. B. 224. 
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applying to agents generally ; 15 and decisions in respect of checks 
do not raise any doubt as to the power of one who appears as 
owner of remittable bills and notes. If the third person happens 
to be a purchaser of the check, he is quite as impotent to assume 
the appearance of being a remitter. However insistent and truth- 
ful his representations their greatest effect will be to make his 
complex expression ambiguous. Under such circumstances if a 
reckless or naif payee should rely on the third person's ownership 
and, for example, accept the check as a gift from him or in 
payment of his debt, the drawer would be obligated to the payee. 
But this is because the third person is in fact a purchaser from 
the drawer, has a claim against him, and the third person is simply 
exercising his power of alienation which, as has been seen, does 
not depend upon appearance, expectation and reliance. The case 
is the same in effect as if a purchaser of a remittable bill or note 
falsely stated that he held it as agent for the drawer or maker. 
His power to invest the payee with a claim would be quite inde- 
pendent of appearance. If, however, the purchasing remitter of 
a remittable bill or note, who has induced the making of the 
writing by false representation or duress, etc., or one who has 
stolen such an instrument from the signer, should represent himself 
as agent in disposing of it to the payee, the latter would acquire 
no claim against the drawer or maker. 18 For the protection 
accorded innocent purchasers from those having no claims depends 

"Sims v. United States Trust Co. (1886) 103 N. Y. 472, 9 N. E. 605; 
Hathaway v. County of Delaware (1906) 185 N. Y. 368, 78 N. E. 153; 
Apostoloff v. Levy (1919) 186 App. Div. 767, 174 N. Y. Supp. 828; Bowles 
Co. v. Clark (1910) 59 Wash. 336, 109 Pac. 812. Contra, Watson v. Russell 
(1862) 3 B. & S. 33, s. c. (1864) 5 B. & S. 968; Boston Steel & Iron Co. 
v. Steuer (1903) 183 Mass. 140, 66 N. E. 646; National Investment etc. 
Co. v. Corey (1916) 222 Mass. 453, 111 N. E. 357; Colonial Fur Ranching 
Co. v. First Nat'l. Bank (1917) 227 Mass. 12, 116 N. E. 731. Cf. Timpson 
v. Allen (1896) 149 N. Y. 513, 44 N. E. 171. It is believed that the 
English and Massachusetts decisions are the result of the courts over- 
looking the fact that checks are not habitually remitted. If they were, 
of course, the decisions would be correct. That checks are occasionally 
sold by the drawer to a third person is of no consequence. See Eastman 
Kodak Co. v. Bank (D. C. 1916) 231 Fed. 320, for an instance. 

"Empire Trust Co. v. Manhattan Co. (1916) 97 Misc. 694, 162 N. Y. 
Supp. 629, aff'd. without opinion (1917) 180 App. Div. 891, 952, 166 N. Y. 
Supp. 1093. It should be noted that the action is by the payee against 
the certifying bank and not against the drawer of the check. The remit- 
ting of a certification by drawer (third person) to payee is, of course, 
one of the commonest business practices. The case has nothing to do 
with checks which have not been certified. 

The case has been misunderstood, (1917) 17 Columbia Law Rev. 566; 
(1917) 30 Harvard Law Rev. 515, because it has not been noticed that the 
thief presented himself to the payee as an agent and not as a remitter. 
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upon apparent ownership. The same legal consequences would 
follow in every case of a third person who fraudulently purchased 
a check from the drawer and sold it to the innocent payee. 17 

Very likely the attention of the draftsmen of the Bills of 
Exchange Act, 1882, the other statutes of the British Empire and 
the Negotiable Instruments Law, was not focused on the power 
of a third person in possession of an order bill or note, not yet 
delivered to the payee, to obligate the maker, drawer, acceptor or 
irregular indorser. 18 Yet their language may well contain a con- 
trolling definition. This is rather to be expected for, as has been 
noted, the statutes are directed toward the protection of innocent 
purchasers. The Negotiable Instruments Law will serve as a 
specimen. Under § 57 "A holder in due course holds the instru- 
ment free from any defects of title of prior parties, and free from 
defenses available to prior parties among themselves. - . . ." By 
§ 52 "A holder in due course is a holder 10 who has taken the instru- 
ment under" specified conditions. By § 191 "Unless the context 
otherwise requires . . . 'Holder' means the payee or 
indorsee ... in possession." Then a holder in due course 
is a payee or indorsee who has taken the instrument under the 
specified conditions unless the conditions of § 52 require that 
"holder" be restricted to indorsee. The fourth condition is "That 
at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or in the title of the person negotiating 
it." Is an instrument "negotiated" within the meaning of the 
statute when it is transferred by the intervening third person to 
the payee? By § 30 "An instrument is negotiated when it is trans- 
ferred from one person to another in such manner as to constitute 
the transferee the holder thereof. If payable to bearer it is 
negotiated by delivery ; if payable to order it is negotiated by the 
indorsement of the holder completed by delivery." "Holder" 

"See, by way of analogy, Camp v. Sturdevant (1884) 16 Neb. 693, 21 
N. W. 449, in which case the borrowing remitter of a check delivered it 
to the payee in breach of the agreement between the drawer and the 
remitter and the innocent payee who had parted with value was not 
protected. 

"But see the Indian Negotiable Instruments Law, §9. "'Holder in due 
course' means any person who for consideration became the possessor of 
a promissory note, bill of exchange or cheque if payable to bearer, or 
the payee or indorsee thereof, if payable to, or to the order of, a payee, 
before the amount mentioned in it became payable, and without having 
sufficient cause to believe that any defect existed in the title of the person 
from whom he derived his title." 

"The italics here and in the following quotations from the Negotiable 
Instruments Law are the writer's. 
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in the first sentence of § 30 should be read "payee or indorsee" 
unless the context restricts it to "indorsee". The use of 
"person" to designate the transferrer suggests that "holder" 
should be given its standard meaning and that the transfer from 
maker or intervening third person to the payee is a negotiation. 
It would have been so easy to say "from one holder to another 
holder", thus restricting the second "holder" to indorsee. The 
second clause of the second sentence says that if an instrument is 
payable to order it is negotiated by the indorsement of the holder, 
i. e., the payee or indorsee. It does not state, however, that indorse- 
ment by payee or indorsee is the only mode of negotiation. The 
clause may be given that meaning, of course, but to do so one must 
disregard the primary meaning, viz., that when an order instru- 
ment is indorsed by the payee or indorsee it is negotiated. Further 
"holder" in this very clause is used in its standard sense. An 
argument for the secondary meaning is based upon the definition 
of "issue". By § 191 "Unless the context otherwise requires 
. . . 'issue' means the first delivery of the instrument, complete 
in form, to a person who takes it as holder". The delivery by 
intervening third person to payee is an issue; therefore it is not 
a negotiation. The difficulty with this argument is that "issue" 
is made the name of a group of facts while in § 30 "negotiation" 
is used as the name of a legal consequence of a group of facts. 
Consequently there is no inconsistency if the group of facts called 
"issue" have the legal consequence called "negotiation", and if 
groups of facts not called "issue" also have the legal consequence 
called "negotiation". The "issue" of a note by maker or inter- 
vening third person may be also a "negotiation". § 50 offers 
an example of both words applied to the same group of facts, 
"issue" to describe the facts and "negotiation" to describe the 
legal consequences. "Where an instrument is negotiated back to 
a prior party [e. g., the maker] such party may . . . reissue 
and further negotiate the same." 

Following this winding avenue of reason or more expeditious 
short cuts to the familiar and desired construction the decisions 
under the statutes have, for the most part, held that the payee 
may be a holder in due course, with the result that the facts 
conditioning the existence and the scope of the intervening third 
person's power remain the same as before codification. 20 That 

"Talbot v. Von Boris (1911) 1 K. B. 854 (probably) ; Pierce v. Harper 
(C C. A. 1918) 249 Fed 867; Ex parte Goldberg (1914) 191 Ala. 356 67 
So. 839; Redfield v. Wells (1918) 31 Ida. 415, 173 Pac. 640, semble; Thorpe 
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the statutes in defining holder in due course, e. g., Negotiable 
Instruments Law, § 52, make no distinction between checks and 
other bills, is not significant; for the basis of refusing protection 
to the purchasing payee of a check was the doctrine of "con- 
structive notice", and subdivision 4 of § 52 and § 56 preserve that 
doctrine. Consequently, one is prepared to find the same con- 
flicting views on this point as before the statutes. 21 

Power of Third Person to Invest Payee or Another with a 
Claim or Power over Maker, Drawer, Acceptor, or Irreg- 
ular Indorser of a Bill or Note Containing Blanks 

Since neither payee nor third person in possession of an incom- 
plete writing which would upon completion be in the form of a 
bill or note has or appears to have a claim against the signer if 
the writing remains incomplete when delivered, the question in the 
case of both is obviously the same. It was so regarded and no 
distinction was attempted or suggested between the scope of the 
payee's and third person's power to invest a purchaser of the 
incomplete writing with a power over the signer. 22 The Anglo- 

v. White (1905) 188 Mass. 333, 74 N. E. 592; Bjorgo v. First Nat'l. Bank 

(1914) 127 Minn. 105, 149 N. W. 3, s. c. (1916) 132 Minn. 273, 156 N. W. 
277; Sandell v. Norment (1914) 19 N. Mex. 549, 145 Pac. 259; Brown 
v. Rowan (1915) 91 Misc. 220, 154 N. Y. Supp. 1098; Empire Trust Co. 
v. Manhattan Co. (1916) 97 Misc. 694, 162 N. Y. Supp. 629, aff'd. without 
opinion (1917) 180 App. Div. 891, 932, 166 N. Y. Supp. 1093, semble; Helper 
State Bank v. Jackson (1916) 48 Utah 430, 160 Pac. 287. Contra, Lewis v. 
Clay (1897) 67 L. J. Q. B. 224, semble; Builders L. & C. Co. v. Weimer 

(1915) 170 Iowa 444, 151 N. W. 102, semble; Long v. Shafer (1914) 185 
Mo. App. 641, 171 S. W. 690, semble; Bank of Gresham v. Watch (1915) 
76 Ore. 272, 147 Pac. 534. See also Bergstrom v. Ritz-Carlton Co. (1916) 
171 App. Div. 776, 157 N. Y. Supp. 959; Robinson v. Mann (1901) 31 
Canada Sup. Ct 484; Slater v. Laboree (1905) 10 Ontario L. R. 648; 
McDonough v. Cook (1909) 19 Ontario L. R 267; Knechtel Furniture Co. 
v. Ideal House Furnishers, Ltd. (1910) 19 Man. L. R. 652. 

'The intervening third person appears to be an agent and therefore 
the purchasing payee of a check should not be protected. Hathaway v. 
County of Delaware (1906) 185 N. Y. 368, 78 N. E. 153; Apostoloff v. 
Levy (1919) 186 App. Div. 767, 174 N. Y. Supp. 828; Bowles Co. v. Clark 
(1910) 59 Wash. 336, 109 Pac. 812. Contra, Boston Steel & Iron Co. v. 
Steuer (1903) 183 Mass. 140, 66 N. E. 646; National Investment etc. Co. v. 
Corey (1916) 222 Mass. 453, 111 N. E. 357; Colonial Fur Ranching Co. 
v. First Natl Bank (1917) 227 Mass. 12, 116 N. E. 731. 

"White-Wilson-Drew Co. v. Egelhoff (1910) 96 Ark. 105, 131 S. W. 
208; Wilson v. Kinsey (1874) 49 Ind. 35; Gothrupt v. Williamson (1878) 
61 Ind. 599; Lucas v. Owens (1887) 113 Ind. 521, 16 N E. 196; Geddes 
v. Blachmore (1892) 132 Ind. 551, 32 N. E. 567; Joseph v. First Nat'l. 
Bank (1876) 17 Kan. 256; Roberson v. Blevins (1896) 57 Kan. 50, 45 
Pac. 63; Humphrey v. Finch (1887) 97 N. C. 303, 1 S. E. 870; Frank & 
Adler v. Lilienfeld (Va. 1880) 33 Gratt, 377. See Johnston Harvester 
Co. v. McLean (1883) 57 Wis. 258; Butler v. United States (1874) 21 
Wall. 272. 
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American codifying statutes follow the unwritten law and make 
the same grant to a third person as to a payee. 23 If the writing 
were completed by the third person before being offered to the 
payee, the appearance created would, depending upon the conduct 
of the third person, vary from that of purchasing remitter with an 
alienable claim to that of borrowing remitter with no claim, but 
with an almost unlimited power; to that of agent with no claim 
and with a very limited power; or to that of bailor with neither 
claim nor power. The only difference between this kind of case 
and the cases of completed writings is in respect of the sufficiency 
of the acts of the signer, as a basis upon which to charge him 
with responsibility for the appearance created by the third per- 
son. 24 But this difference between complete and incomplete 
writings is just as great whether the possessor of the incomplete 
writing be payee or third person. Therefore no peculiar problem 
is presented by the combination of the factor "incompleteness" 
with the factor "intervention of third person". Accordingly, 
before the statutes, the scope of the power of the third person 
who had completed a writing which designated another as payee 
was determined by the same criteria as if the writing had not been 
signed in blank, and if the third person appeared as remitter the 
payee who purchased innocently was invested with claims against 
the signers. 25 The codifying statutes also make no distinction 
between the power of third person and payee. 28 But § 14 of the 
Negotiable Instruments Law and the corresponding sections of 
most of the British Statutes grant the power in these words : "But 
if any such [blank] instrument, after completion, is negotiated to 



Negotiable Instruments Law §14; Bills of Exchange Act, 1882, §20 
(1), and the corresponding sections of the several dominion and colonial 
statutes. Manussier v. Wright (1910) 158 111. App. 214, N. E. Herman's 
Ex'r. v. Gregory (1909) 131 Ky. 819, 115, S. W. 809; Hartington Nat'l. 
Bank v. Breslin (1910) 88 Neb. 47, 128 N. VV. 659; Guerrant v. Guerrant 
(1902) 7 Va. Law Reg. 639. 

M For a discussion of this difference, see (1917) 17 Columbia Law 
Rev. 617. 

^Stanley v. Davis (Ky. App. 1908) 107 S. W. 773; Weidman v. Symes 
(1899) 120 Mich. 657, 79 N. W. 894; Dierks v. Roberts (1879) 13 S. C. 
338. 

"Lloyds Bank v. Cooke [1907] 1 K. B. 794, 76 L J. K. B. 666; Tilly v 
Farrar (1908) 17 Quebec K. B. 554; Liberty Trust Co. v. Tilton (1914) 
217 Mass. 462, 105 N. E. 605; Johnston v. Knipe (Pa. Sup. Ct 1918) 105 
Atl. 705; (1919) 32 Harvard Law Rev. 855. Contra, Herdman v. Wheeler 
[1902] 1 K. B. 361 (virtually overruled) ; Vander Ploeg v. Van Zuuk 
(1907) 135 Iowa 350, 112 N. W. 807. See Smith v. Prosser [1907] 2 K. B. 
735, 77 L. J. K. B. 71 ; Wolfgang v. Shirley (1913) 239 Pa. 408, 86 Atl. 1011. 
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a holder in due course, 2 '', it is valid and effectual for all purposes 
in his hands . . . as if it had been filled up strictly in accordance 
with the authority given. . . ." Is the sale by a third person to 
the payee a "negotiation" ? Can a payee be a holder in due course? 
These are the same questions which were met in discussing com- 
plete instruments. For the reasons already given it is believed that 
in the case of blank as well of completed instruments these ques- 
tions should receive, as they have, 28 affirmative answers. 

Underhili, Moore 
Columbia Law School 

"Italics are the writer's. 
a See note 26, supra. 



